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THE CANAL FORTIFICATIONS AND THE TREATY. 

Connected as it is with the progress of the present phenomenal 
movement for international peace, the question whether the Panama 
Canal should be permanently fortified as part of its construction 
and before it is opened to the commerce of the world, is of the high- 
est importance ; and for this reason the views and conclusions of the 
commissioners who considered the subject under authority of Con- 
gress in 1899-1901, 1 when negotiations were in progress between 
the United States and Great Britain for a new agreement to take the 
place of the Clayton-Bulwer Treaty, are of the gravest public interest 
and are worthy of the most considerate attention. It was not until 
November, 1903, that the Isthmian Canal Zone came under " the 
perpetual control" of the United States by the treaty of the 18th 
of that month with the new-born Republic of Panama ; but, for some 
years prior, the United States had been considering the acquisition 
of a strip of territory in the Isthmus, and the construction of a 
waterway between the two oceans, on its own responsibility, at its 
own cost, and under its own control. It was from this new point 
of view that the Canal Commission of 1899-1901, of which the late 
Admiral Walker was president, made its investigations and report; 
and it was to open the way to the accomplishment of this enterprise 
without a violation of the Clayton-Bulwer Treaty and with the con- 
sent of Great Britain, whose interests in the physical union of the 
Atlantic and Pacific were second only to those of the United States, 
that the negotiations then pending between the two governments had 
been commenced and were subsequently carried on until they resulted 
in the Hay-Pauncefote Treaty, which was signed on November 18, 
1901, proclaimed February 22, 1902, and is now in force. It ante- 
dated by some months the passage of " the Spooner bill," which 
provided for the purchase of the rights and property of the New 
Panama Canal Company (De Lesseps' successor in France) and 

130 Stats. 1150. 
[620] 
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for the acquisition of the necessary territorial rights from Colombia, 
or, failing that, from Nicaragua and Costa Rica. 2 

After stating that the canal is but " one link in a chain of com- 
munications, of which adjacent links are the Caribbean Sea on the 
east and the waters of the Pacific, near the canal entrance, on the 
west ; " that " unless the integrity of all the links can be maintained 
the chain will be broken ; " and that " the power holding any one of 
the links can prevent the enemy from using the communication," the 
Isthmian Canal Commission said in its report : 3 

There are several Powers in the world any one of which might dispute 
the command of the approaches, and combinations of two or more Powers 
might effect the same object. If successful they would render the canal 
useless to the United States. 

In order to show that the neutralization of the canal was the surest 
and easiest means of insuring its world-wide use, which, on account 
of its physical and international character, is its only true function, 
the Commission made the following frank and weighty observations : 

Fortification is of the nature of insurance. In its practice, then, are 
several maxims which may here be noted. One is that the greater the 
value of the prize the greater the temptation to the enterprise of the 
enemy and the greater the amount of effort to be applied to the defenses. 
Another is that the farther the place to be defended is from supplies and 
reinforcements the stronger must be the fortifications. Still another is 
that the less the natural features of the ground are favorable to defense 
the more must strength be supplied by works of construction. From all 
three of these points of view the canal would require the maximum 
amount of fortification. It would be a prize of extraordinary value; it 
would be beyond the reach of reenforcements if the enemy control the 
sea; and the low, flat shore on the Atlantic side, as well as the great 
length of the canal, are unfavorable to defense. To defend it by fortifica- 

2 For the text of "the Spooner Act," approved June 28, 1902, see 32 Stats. 
481-484. Article IV of the Hay-Pauncefote Treaty of November 18, 1901, had 
provided as follows: 

" It is agreed that no change of territorial sovereignty or of the international 
relations of the country or countries traversed by the before-mentioned canal 
shall affect the general principle of neutralization or the obligation of the High 
Contracting Parties under the present Treaty." — Malloy's Treaties and Conven- 
tions, etc., Vol. I, page 783 ; 32 Stats., Pt. 2, p. 1904. 

s Report of the Isthmian Canal Commission, 1899-1901, Senate Document No, 
54, 57th Congress. 1st Session, pp. 252, 253. 
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tions on land would be a costly, difficult, and uncertain undertaking, and 
by absorbing resources which could better be employed elsewhere would 
be a source of weakness. 

If defended at all, the canal should be defended at sea by the navy. 
But that again would be a source of weakness, because it would hamper 
the movements of the navy, which is essentially the arm of attack. If a 
large force of the navy is to be employed in guarding the canal, its power 
for offensive action, which is its normal employment, is diminished. If 
from force of circumstances the navy be compelled to abandon the 
offensive, its services will be more valuable upon our coasts than in the 
Caribbean Sea. 

A much more certain and easy method of securing the use of the 
canal to ourselves, while closing it to our enemies, is to remove it from 
the operations of war by making it neutral. 4 

The Commission made the following significant suggestion as to 
the vulnerability of the canal : 

It is always to be borne in mind that during the excitements of war 
the canal will not be a safe place for the men-of-war of any nation, no 
matter who is nominally in control. A small party of resolute men, 
armed with a few sticks of dynamite, could temporarily disable it without 
very great difficult}'. 

The Commission's conclusions were as follows : 

It is the opinion of the Commission (a) that a neutral canal, operated 
and controlled by American citizens, would materially add to the military 
strength of the United States; (b) that a canal, whether neutral or not, 
controlled by foreigners would be a source of weakness to the United 
States rather than of strength; and (c) that a canal not neutral, to be 
defended by the United States, whether by fortifications on land or by 
the navy at sea, would be a source of weakness. 

The report of the Commission was unanimous and was signed by 
its president, the late Eear Admiral Walker, and by his associates, 
who were men of eminence in the army, and in the navy, and also in 
civil life. 

* The Hay-Pauneefote Treaty, now in force, as will appear later on, provides 
for the innocent passage of the canal by war vessels of belligerents, under the 
rules prescribed in Article III, " substantially as embodied in the convention 
of Constantinople, signed the 28th October, 1888, for the free navigation of the 
Suez Canal." Amendments to strike out these rules, or make their observance 
dependent on the will of the United States, were made and rejected in executive 
session before the treaty was ratified by the Senate. 
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Admiral Mahan in his article entitled " Fortify the Panama 
Canal," in the North American Review for last March, says : 

Should a nation having a navy somewhat superior to the American 
desire in case of war to obtain the Isthmus, a wish in no wise " unthink- 
able," seeing the value of the position — seeing also that Great Britain 
did seize and still retains Gibraltar, and Germany did compel the cession 
of Kiao Chau, — if the Canal Zone be properly fortified it will be better 
defended by an inferior navy at Guantanamo than at the Isthmus; be- 
cause Guantanamo as a position flanks all communications to the 
Isthmus through the Caribbean Sea, while also covering those of the Gulf 
of Mexico and in measure those of the Atlantic Coast. 

Of course, it is not to the Admiral's argument or opinion on a 
point of naval strategy that exception is taken here, but only to the 
hypothesis with which he introduces it. If the Canal were neutral- 
ized, any nation " having a navy somewhat superior to the Ameri- 
can " would in all probability be a party to the rules for its use, and 
would be using it for the passage of its mercantile marine and ships 
of war between the two oceans as occasion might require ; and, if it 
were standing aloof (a most unlikely thing when the advantages to 
the trade and commerce of its people are considered), it would in 
its attempt " to obtain the Isthmus," if it became engaged in war 
with the United States, invade the rights and interfere with the 
commercial interests of all the nations who were parties to the pre- 
scribed neutralization of the Canal and who were using it accord- 
ingly. For the treaty provides that " the Canal shall be free and 
open to the vessels of commerce and of war of all nations observing 
these Rules; " and " these Rules," adopted by the United States as 
" the basis of the neutralization of such ship canal," " substantially 
as embodied in the convention of Constantinople," are set forth in 
Article III of the Treaty of November 18, 1901, between the 
United States and Great Britain and are by express reference written 
into the treaty between the United States and Panama. 

As indicating that the Canal would not be safe from attack, Ad- 
miral Mahan says that Great Britain seized and still retains 
Gibraltar, and that Germany compelled the cession of Kiao Chau, — 
but what of that % Not so long ago the United States compelled the 
cession of Porto Rico and the Philippines and the evacuation of 
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Cuba by Spain ; but none of these possessions had been neutralized, 
and they were all subject to conquest in war. The mere fact of 
neutralization and the world-wide opportunity of impartial use 
takes away the motive that might otherwise lead to an attempt at 
conquest or hostile aggression and makes such an invasion im- 
mensely more perilous. Try to think of Admiral Mahan's hypo- 
thetical nation (the Canal being neutralized and unfortified) at- 
tempting to seize it, and stop the world from using it, whether at war 
with the United States or not. The attempt would be an attack on 
all civilized nations and on civilization itself. 

The treaty requires that the Neutralization of the Canal must be 
maintained under all circumstances. 

The late Senator Morgan reported and voted against an amend- 
ment to the first Hay-Pauncefote Treaty (signed February 5, 1900, 
but never proclaimed), providing that the United States should be 
relieved from the rules neutralizing the canal, if necessary for the 
national defense, on the ground that — 

The only legal effect of the amendment, if it can have any effect upon 
our national rights or powers, is to annul the neutralization of the canal 
provided for in Article II of the treaty under consideration. 5 

Earlier in his report the distinguished Senator, who was a stal- 
wart champion of the rights and interests of the United States, and 
also a devotee of the interoceanic project, cited the following remark- 
able passage on the nature of the undertaking from President Cleve- 
land's first annual message to Congress, December 8, 1885 : 

Whatever highway may be constructed across the barrier dividing the 
two greatest maritime areas of the world must be for the world's benefit, 
a trust for mankind, to be removed from the chance of domination by 
any single Power, nor become a point of invitation for hostilities or a 
prize for warlike ambition. 8 

s Minority Report by Mr. Morgan from the Foreign Relations Committee, 
Senate Document No. 268, 56th Congress, 1st Session, p. 35. It was mainly on 
account of this amendment that the treaty of February 5, 1900, was rejected by 
Great Britain. A similar amendment, as will be seen later on, was offered in 
executive session to the treaty now in force but was voted down by a large 
majority. 

« Richardson's Presidents' Messages, Vol. VIII, pp. 327, 328. 
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Referring to the Hay-Pauncefote Treaty of February 5, 1900, Sen- 
ator Morgan spoke of Article II as " defining and formulating into 
an agreement, intended to be world-wide in its operation, ' the gen- 
eral principle of neutralization ' established in Article VIII of the 
Clayton-Bulwer Treaty, on the basis of the Treaty of Constantinople 
of October, 1888, relating to the Suez Canal." 7 

The rules embodied in the Treaty of Constantinople forbid fortifi- 
cations and provide for the innocent passage of vessels of war, even 
when the sovereign of the soil may be one of the belligerents. This 
actually happened in the war of 1877 between the Czar and the 
Sublime Porte, but so great was the respect which Russia felt for the 
sentiment of mankind that, although she had the strict legal right to 
destroy the canal, which was situated on her enemy's territory, she 
made no attempt to injure it or interfere with its operation. This 
was ten years prior to the neutralization of the canal by the conven- 
tion of Constantinople. 

The Hay-Pauncefote Treaty of November 18, 1901, now in force, 
provides, as the earlier treaty did, for the neutralization of the canal 
by express rules (six in number), " substantially as embodied in the 
convention of Constantinople." It would be preposterous to say 
that a rule permitting fortifications, or a set of rules from which 
such a permission could be fairly implied, could be " substantially " 
in accordance with an agreement forbidding fortifications, as they 
are forbidden in Articles IV, VIII and XI of the Constantinople 
convention. The rule on that subject in the Hay-Pauncefote Treaty 
now in force is as follows : 

2. The canal shall never be blockaded, nor shall any right of war be 
exercised nor any act of hostility be committed within it. The United 
States, however, shall be at liberty to maintain such military police along 
the canal as may be necessary to protect it against lawlessness and dis- 
order. 8 

That is (and this explains the use of the word " however " in the 
foregoing rule), that, although the canal may not be permanently 

f Minority Report by Mr. Morgan from the Foreign Relations Committee, 
Senate Document No. 268, 56th Congress, 1st Session, p. 34. 
« Treaties, Conventions, etc., Vol. I, p. 733; 32 Stats., Pt. 2, pp. 1903-1905. 
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fortified and garrisoned in regular military fashion, " the United 
States, however, shall be at liberty to maintain such military police 
along the canal as may be necessary to protect it against lawlessness 
and disorder." 

In his report of April 5, 1900, from the Foreign Relations Com- 
mittee of the Senate on the earlier Hay-Pauncefote Treaty, Senator 
Cushman K. Davis said: 

The committee are in full accord with the purpose expressed in Article 
II of the pending convention to adopt as the basis of neutralization the 
indicated rules substantially as embodied in the treaty of Constantinople 
for the free navigation of the Suez Maritime Canal. 

Mr. Davis then proceeded in his report to make an abstract of 
the provisions for neutralization contained in the Constantinople con- 
vention, including Article IV, which reads, as follows : 

The canal remaining open in time of war as a free passage even to the 
ships of war of belligerents, according to the terms of Article I, the 
parties agree that no right of war, no act of hostility, nor any act having 
for its object to obstruct the free navigation of the canal shall be com- 
mitted in the canal and its ports of access, as well as within a radius of 
three marine miles from those ports, even though the Ottoman Empire 
should be one of the belligerent parties. 

The other articles of the Constantinople convention, included in 
the committee's abstract, relate to the conduct of war vessels on their 
passage through the canal, Article VII providing that " the Powers 
shall not keep vessels of war in the canal." The committee then ob- 
serves that " the foregoing abstract is believed to express correctly 
those provisions of the treaty of Constantinople which have been 
substantially incorporated into the pending convention." 9 

Instead of being coupled with an express prohibition of fortifica- 
tions (as in the earlier Hay-Pauncefote Treaty of February 5, 1900), 
the permission to employ such military police along the canal as may 
be necessary to protect it against lawlessness and disorder is coupled 
in the treaty of November 18, 1901, now in force, with the provision 
that " the canal shall never be blockaded nor shall any right of war 

9 Report by Mr. Davis from the Foreign Relations Committee, April 5, 1900, 
being Senate Document No. 268, 56th Congress, 1st Session, pp. 13, 14. 
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be exercised, nor any act of hostility be committed, within it " — a 
much more comprehensive neutralization than that prescribed in the 
seventh rule of Article II of the earlier treaty, because of what use 
would fortifications be if " no right of war " existed, or if " no act 
of hostility " could be committed ? And, as already observed, the 
Government of the United States in both treaties " adopts as the basis 
of the neutralization of such ship canal " certain express rules " sub- 
stantially as embodied in the convention of Constantinople." 10 

Referring to the Constantinople convention as " an honor to the 
civilization of the age," the Foreign Relations Committee in its report 
of April 5, 1900, made the following prediction: 

Whatever canal is built in the Isthmus of Darien will be, ultimately, 
made subject to the same law of freedom and neutrality as governs the 
Suez Canal, as a part of the laws of nations, and no single power will be 
able to resist its control. 

This prediction has been fulfilled, for the Hay-Pauncefote Treaty 
of November 18, 1901, made upon careful consideration and recon- 
sideration by and between the United States and Great Britain, 
nearly a decade ago, has meanwhile become " a part of the laws of 
nations," and is set forth in extenso as another signal example of the 
progress of neutralization and of good will and peace among men, 
by Sir Thomas Barclay in his " Problems of International Practice 
and Diplomacy." n 

Dr. Lawrence, also, in the last edition of his " Principles of Inter- 
national law," ]2 makes the following remarks on the subject: 

The rules for the navigation of the Panama Canal, contained in the 
treaty between Great Britain and the United States, which enacted them, 
are practically the same as those already accepted by all civilized Powers 
either expressly or tacitly for the Suez Canal. Moreover, the United 

10 As will be seen later on, a motion was made in executive session, when 
these treaties were under consideration, to strike out this provision, but the 
proposed amendment in each case was voted down. 

11 Problems of International Practice and Diplomacy with Special Reference 
to the Hague Conferences and Conventions and Other General International 
Agreements, by Sir Thomas Barclay, Member of the Institute of International 
Law, etc., etc., pp. 313-315. 

12 Principles of International Law, by T. J. Lawrence, Member of the Institute 
of International Law, etc., etc., 4th ed., § 227, pp. 605, 606. 
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States, to whom control has been committed, is both able and willing to 
enforce the provisions which forbid warlike operations in the canal or its 
approaches. These special circumstances justify the conclusion that, 
unless some important Power or group of Powers challenges the arrange- 
ments before the canal is completed, it will be opened as an international 
waterway, neutralized by general consent and adequately secured against 
infringement of its permanent neutrality. 

The action on the amendments offered to the two treaties in execu- 
tive session, both to the one now in force and to the earlier treaty of 
February 5, 1900 (rejected by Great Britain), is very suggestive 
and most enlightening as to the intent and purpose of the United 
States Senate. Amendments were offered to the earlier treaty and 
disposed of as follows before it was ratified by the Senate : 

Mr. Butler moved to amend by striking out section 7 of Article II, 
which provided that no fortifications should be erected commanding 
the canal or the waters adjacent. This amendment was rejected by 
a vote of 44 to 26. 

Mr. Tillman moved to insert at the end of Article II : 

It is agreed, however, that none of the foregoing conditions and 
stipulations of this article shall apply to measures which the United 
States may find it necessary to take for securing by its own forces the 
defense of the United States and the maintenance of public order. 

This amendment, which was more drastic than Mr. Butler's, was 
rejected by the same majority. 

Mr. Penrose moved to insert at the end of section 5 of Article II : 

Nothing contained in this treaty shall be construed to prevent the 
United States from acquiring at any time sufficient territory and 
sovereignty over the same upon which to build, manage, operate, defend, 
fortify, protect and control said canal, or for any other purposes, as the 
United States may deem best in its own interests. 

This amendment was subsequently withdrawn, and the same mo- 
tion, with the omission of the word " fortify," made by Mr. Elkins, 
was rejected by a vote of 45 to 25. 

Another attempt was made (this time by Mr. Mason) to get rid 
of the rules for neutralization, prescribed in Article II, by inserting 
at the close thereof: 
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Nothing herein contained shall prevent the United States from pro- 
tecting said canal in any way it may deem necessary, if the said United 
States shall construct said canal at its own expense. 

But this proposal was also rejected by a vote of 44 to 25. 
Mr. Allen moved to amend Article I so that it should read : 

It is agreed that the canal may be constructed by the Government of 
the United States at its own expense and that, subject to the provisions 
of the present convention, the said government shall have and enjoy all 
the rights incident to such construction as well as the exclusive right of 
regulation and management of the canal. 

This amendment was determined in the negative, the yeas and 
nays not being demanded. 

Mr. Bard moved to strike out Article III and substitute the fol- 
lowing : 

Article III. The United States reserves the right in the regulation 
and management of the canal to discriminate in respect of the charges 
of tariff in favor of its own citizens engaged in the coastwise trade. 

This was voted down by 43 to 27, and thus the right to discrim- 
inate shared the same fate as the right to fortify. 

An attempt was also made to prevent the innocent passage of the 
canal by war vessels of belligerents, in an amendment, offered by 
Mr. Teller, to strike out of Article II the words " in time of war as 
in time of peace," and also the words " and of war." This amend- 
ment was rejected, the yeas and nays not even being demanded. 
Mr. Teller again attacked the prohibition against fortifications by 
moving to strike out the words, " no fortifications," and the word 
" however " in the same article ; but the motion was voted down 
without a division. 

The action taken in executive session on the amendments pro- 
posed to the treaty of November 18, 1901 (now in force) is equally 
suggestive of the deliberate intent and purpose of the Senate. 

Mr. Bacon moved (a) to strike from the preamble the words 
" without impairing the general principle of neutralization estab- 
lished in Article VIII of that convention " (Olayton-Bulwer) ; 
Ob) to strike out from Article II the words " subject to the pro- 
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visions of the present treaty;" and also (c) to strike out all of 
Articles III and IV. These radical amendments were defeated by 
a vote of 60 to 18. If adopted they would have left the treaty where 
it would not have had a ghost of a chance of ratification by Great 
Britain, and where it would have been in harmony with the views of 
those officers of our army and navy who are flouting at the obliga- 
tions of the treaty as it stands to-day and even at the very idea of 
" the honor of nations." 13 

13 To say nothing of utterances that would be unworthy of notice if it were not 
for the military rank of their authors, and the false position in which they put 
the United States, even so high-minded and able a man as Major-General W. H. 
Carter refers in his article on " Relations of Treaties and Armament," in The 
North American Review for June, to " the altruistic motives of those who dream 
of the honor of nations," — as if enlightened public opinion did not regard dis- 
honor among nations as it regards dishonor among men. 

" This declaration of purpose [to control the canal in time of war as our safety 
and interests demand] coming from Lieut.-Gen. Wood, Chief of Staff, when read 
in the light of our solemn treaty obligations with Great Britain, contained in 
Article 3 of that treaty, which says that 'The canal shall be free and open to 
the vessels of commerce and of war of all nations observing these rules ' — that 
is, the rules governing the neturalization prescribed in the treaty — discloses a 
national purpose in respect to our relations with the other nations of the world 
more in keeping with the diplomatic policies of nations during the Middle Ages 
than with the high standard of national honor which all nations now profess and 
endeavor to follow. — From a speech of the Hon. James A. Tawney, Congressional 
Record, March 2, 1911, p. 3990. 

" The opportunity is now, and for the first time, presented to the Congress to 
determine whether it will take a step which will tend to perpetuate the present 
tremendous armaments of the world, or whether it will initiate a movement 
which will tend to reduce the great armaments of the world and promote some 
other method than war for the settlement of dispotes between nations. * * * 

" If this appropriation be made in the way proposed, we are forever committed 
to the policy of largely augmenting the naval and military forces of the United 
States, not from necessity to protect ourselves, but because of our lack of faith 
in all the peoples of the earth. Could I bring myself to believe, as some gentle- 
men here seem to believe, that the nations of the earth had descended to such 
depths of depravity as have been depicted, I should be unwilling to trust them 
in the slightest in dealings upon any question, however insignificant; but to 
assert in advance that the great nations of the earth would willingly enter into 
solemn obligations to keep the canal neutral, to protect it for the benefit of all 
the people of the world, with the express intention of violating such an agree- 
ment, is a slander upon the nations of the world that I am unwilling to utter or 
to join with others who do." — From a speech of the Hon. John J. Fitzgerald, 
Congressional Record, February 25, 1911, p. 3614. 
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Mr. Culberson moved to insert at the end of section 5, in Article 
III of the treaty now in force, the following amendment: 

It is agreed, however, that none of the immediate foregoing conditions 
and stipulations in sections Nos. 1, 2, 3, 4 and 5 of this article shall apply 
to measures which the United States may find it necessary to take for 
securing by its own forces the defense of the United States and the 
maintenance of public order. 

This was rejected by a vote of 62 to 15. 

The defeat of this amendment is all the more significant in view 

of the fact that the insertion of substantially the same provision in 

the treaty of February, 1900 (against Senator Morgan's minority 

report), was one of Great Britain's mam reasons for refusing to 

ratify that treaty, as appears from the following observation in Lord 

Lansdowne's memorandum : 

The reservation to the United States of the right, to take any measures 
which it might find necessary to secure by its own forces the defense of 
the United States, appeared to His Majesty's Government to involve a 
distinct departure from the principle of neutralization which until then 
had found acceptance with both Governments, and which both were, 
under the- convention of 1900, bound to uphold. 14 

A last attempt was made to get rid of " the general principle of 
neutralization " by a motion of Mr. McLaurin to strike out of 
Article III the words " substantially as embodied in the Convention 
of Constantinople, signed the 28th October, 1888, for the free navi- 
gation of the Suez Canal " — a phrase which makes the meaning and 
intent of the rules prescribed in Article III " as the basis of the 
neutralization of such ship canal," clear beyond cavil, and especially 
clear in their prohibition of fortifications — but the amendment was 
voted down like the others which were inspired by the same 
purpose. 15 

n 3 Moore's Int. Law Dig., p. 212; Supplement to this number of the Journal, 
p. 209. 

is The authors of the most drastic of these amendments had a clearly defined 
and intelligent purpose, and they showed their sincerity and consistency by 
voting against the ratification of the treaty. There were 72 votes in the affirma- 
tive and those who voted in the negative were Messrs. Bacon, Blackburn, Culber- 
son, Mallory, Teller and Tillman. Mr. Bailey and Mr. Rawlins were each paired 
in the negative with two Senators in the affirmative. 
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We may now consider the right of the "United States to fortify the 
canal in the light of the only other treaty affecting this question. 

Two years to a day from the conclusion of the Hay-Pauncefote 
Treaty of November 18, 1901, a treaty was concluded between the 
United States and Panama (Mr. John Hay representing the United 
States and Mr. Phillippe Bunau-Varilla the infant "republic"), 
Article XVIII of which provided that — 

The Canal, when constructed, and the entrances thereto shall be neutral 
in perpetuity, and shall be opened upon (he terms provided for by Section 
1 of Article three of, and in- conformity with all the stipulations of, the 
treaty entered into by the Governments of the United States and Great 
Britain on November 18, 1901. 

One of these " stipulations," so written into this treaty between 
the United States and Panama by reference to the treaty between 
the United States and Great Britain, was the second of the rules 
specified in Article III of the latter, then and now in force, which 
provides that — 

The canal shall never be blockaded, nor shall any right of war be 
exercised nor any act of hostility be committed within it. The United 
States, however, shall be at liberty to maintain such military police along 
the canal as may be necessary to protect it against lawlessness and 
disorder. 

The first of these rules, or stipulations, so brought into the treaty 
with Panama from the treaty with Great Britain reads as follows : 

The canal shall be free and open to the vessels of commerce and of 
war of all nations observing these Rules, on terms of entire equality, so 
that there shall be no discrimination against any such nation, or its 
citizens or subjects, in respect of the conditions or charges of traffic or 
otherwise. Such conditions and charges of traffic shall be just and 
equitable. 

The limitation of the use of the canal to " all nations observing 
these rules " indicates the propriety and the need of opening nego- 
tiations with other Powers on. the subject, but does not necessarily 
imply that any of those Powers should be requested to guarantee the 
neutrality of the canal, or enter into any alliance for its protec- 
tion, inasmuch as the United States is free, under the treaty, to 
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•undertake the maintenance of " the general principle of neutraliza- 
tion," in the administration of the canal, by itself and entirely upon 
its own responsibility. 16 

Rule 3 prescribes how vessels of war, in time of war, belonging 
to either of the belligerents, are to behave while passing through the 
canal : 

3. Vessels of war of a belligerent shall not revictual nor take any 
stores in the canal except so far as may be strictly necessary; and the 
transit of such vessels through the canal shall be effected with the least 
possible delay in accordance with the Eegulations in force, and with only 
such intermission as may result from the necessities of the service. 

Showing that such innocent passages may be made while hostili- 
ties are flagrant and captures occurring on the oceans outside, rule 
3 further provides that — 

Prizes shall be in all respects subject to the same Rules as vessels of 
war of the belligerents. 

Rules 4, 5 and 6 place further restrictions on belligerents while 
their war vessels are using the canal. All these rules, as already ob- 
served, are read, by express reference, from the Hay-Pauncefote 

i« Lord Lansdowne, referring to the pro jet of the treaty now in force, said : 
" In the new draft the United States intimate their readiness ' to adopt ' some- 
what similar Rules as the basis of the neutralization of the canal. It would 
appear to follow that the whole responsibility for upholding these Rules and 
thereby maintaining the neutrality of the canal, would henceforth be assumed by 
the Government of the United States. The change of form is an important one, 
but in view of the fact that the whole cost of the construction of the canal is to 
be borne by that Government, which is also to be charged with such measures as 
may be necessary to protect it against lawlessness, and disorder, His Majesty's 
Government are not likely to object to it." — 3 Moore's Inter. Law Dig., 214. 

In his memorable address at the banquet of the American Society for the 
Judicial Settlement of International Disputes, last December, the President said: 
" The fact that we fortify the canal will not prevent us from discharging all 
international obligations that we may have in respect to it, but it will enable us 
to defend ourselves in its possession against the act of every irresponsible force 
or nation. It will not prevent our maintaining its neutrality if that is wise and 
right." 

The treaty does not seem to have left any room for the President's " if," in 
regard to the neutralization of the canal, and, as provided in our treaty with 
Panama, we can establish fortifications hereafter if the necessity for such 
defenses should ever arise. 
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Treaty of November 18, 1901, into the Hay-Varilla Treaty of 
November 18, 1903, between the United States and Panama. 

But now we come more specifically to the matter of fortifications 
as provided for in this treaty. Of course, no agreement between the 
United States and " the Republic of Panama " could affect the pro- 
visions of the treaty between the United States and Great Britain 
without the consent of both contracting parties. Now, what is said 
and stipulated by the United States in the Panama treaty, two years 
after the conclusion of the Hay-Pauncefote Treaty, about fortifying 
the canal — it being remembered that it was by this very treaty with 
Panama that the United States acquired the perpetual control of the 
zone through which the canal is at present in process of construc- 
tion? Does the United States acquire or assert the right, in this 
treaty with Panama, to build permanent fortifications and establish 
military garrisons along the whole length of the Canal Zone from 
the one ocean to the other, and at either end, and especially the right 
to commence this warlike transformation of what was intended to 
be a waterway of peace and commerce between the two oceans, before 
the canal is built and while the problem of its successful completion 
and permanent utility is still unsolved? The right of the United 
States to fortify the canal, as defined by herself in her treaty with 
Panama, is expressly conditional, and may never need to be exer- 
cised if the condition is observed, as it ought to be, by the parties 
concerned. The subject of defense and fortifications is treated, by 
the United States herself, with the Hay-Pauncefote Treaty in mind, 
in Article XXIII of her treaty with Panama, which Article begins 
with an " if," and provides for a future contingency, as follows : 

IP it should become necessary at any time to employ armed forces for 
the safety or protection of the canal, or of the ships that make use of 
the same, or the railways and auxiliary works, the United States shall 
have the right, at all times and in its discretion, to use its police and its 
land and naval forces, or to establish fortifications for these purposes. 

What could be more unreasonable than to invoke this condi- 
tional provision as a justification for deciding now, while the canal 
is not yet built, and cannot possibly be used for years to come, that 
the momentous " if " with which Article XXIII begins is no " if " 
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at all, and that the contingency provided for must certainly happen ? 
" We know not what a day may bring forth," or what may befall the 
enterprise before its completion. To make fortifications a part of 
its construction, while the work is in progress, and appropriate the 
money for this purpose now is to decide, in face of the example 
of the Suez Canal, that the Panama Canal cannot be neutralized, or, 
in other words, that the United States is unable to carry out its oft- 
declared purposes and its conventional obligations in this work of 
commerce and peace, without incurring the enormous expenditures 
for fortifications and military occupation which will burden the 
people and retard civilization for generations to come. We could 
better afford to lose the whole cost of construction than to decide 
finally, now, to make the Panama Canal a military undertaking be- 
fore the contingency set forth in our treaty with Panama occurs. 
The right " to establish fortifications," as defined by the United 
States itself, in its treaty with Panama, is not a right in presenti but 
in futuro — not absolute but expressly and exclusively condi- 
tional — and there is no more question that the United States 
would have the right to defend the canal by whatever measures might 
be deemed advisable, if the necessity specified in Article XXIII 
should arise, than there is of her right to defend herself within her 
own territory against hostile invasion. But why not assume (at 
least for the present), as the Hay-Pauncefote Treaty ordains, that 
" the canal shall never be blockaded, nor shall any right of war be 
exercised nor any act of hostility be committed within it ? " " Suffi- 
cient unto the day is the evil thereof." If the contingency happens, 
and (to quote again from Article XXIII) "if it should become 
necessary, at any time, to employ armed forces for the safety or pro- 
tection of the Canal, or of the ships that make use of the same, or the 
railways and auxiliary works, the United States shall have the right 
[observe the future tense], at all times, and in its discretion [to do 
what ?] (a) to use its police, (b) and its land and naval forces, or 
(c) to establish fortifications * * * for these purposes." This is 
how the United States itself, in its treaty with Panama, defined its 
rights for the defense of the canal, in case such a necessity should 
arise ; and this conditional right " to establish fortifications " (or 
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take any other measures proper) " for these purposes," has been 
recognized in the most explicit terms by the Government of Great 
Britain, as appears in a memorandum of Lord Lansdowne's com- 
municated to Secretary Hay during the negotiation of the existing 
treaty : 

I am not prepared [said his lordship] to deny that contingencies may 
arise when not only from a national point of view, but on behalf of the 
commercial interests of the whole world, it might be of supreme im- 
portance to the United States that they should be free to adopt measures 
for the defense of the canal at a moment when they were themselves 
engaged in hostilities." 

But what is the danger (to use the words of the President) from 
" every [or any] irresponsible force or nation " if we administer 
the affairs of the canal according to the rules prescribed in the Hay- 
Pauncefote Treaty? For forty years in peace and war the Suez 
Canal has not been interrupted by violence for a moment. 

What Power would face the United States on such an issue, sup- 
ported and strengthened, as she would be, by the friendship and 
sympathy of " all nations observing these rules ? " And, before 
any serious difficulties ripened into a military attack upon a neutral- 
ized and unfortified canal, would not there be resort to The Hague ? 
And do not the laws of war, which have been adopted by all civilized 
nations, forbid the bombardment of unfortified places and the un- 
necessary destruction or injury of public utilities? We seem to be 
losing a Heaven-sent opportunity to put the nations upon their honor 
in the new world (as in the old) and to give the cause of peace and 
good will among men such an impetus as it has never had before in 
the history of mankind. 

Precedents other than the Suez Canal are not wanting. The 
Black Sea for many years was neutralized and its waters and ports 
thrown open to the mercantile marine of the world, while Russia 
and Turkey were prohibited from establishing or maintaining upon 
its coasts any arsenals of war. And when by a later treaty this 
prohibition was abrogated, it was provided that " the Black Sea 
remains open as heretofore to the mercantile marine of all nations."' 
It was provided by Article LII of the Treaty of Berlin of July 13,. 

it 3 Moore's Int. Law Dig., 215. 
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1878, that, in order to increase the guarantees of the free navigation 

of the Danube, " all the fortresses and fortifications existing on the 

course of the river from the Iron Gates to its mouth " should " be 

razed and no new ones erected." 

By Article V of the Treaty of July 23, 1881, between Chile and 

Argentina — 

The Straits of Magellan are neutralized forever, and their free naviga- 
tion is guaranteed to the flags of all nations. To insure this neutrality 
and freedom, it is agreed that no fortifications or military defences which 
might interfere shall be erected. 18 

The peaceful solution by arbitration of the boundary dispute be- 
tween Chile and Argentina, which might have involved the two 
countries for years in the miseries of war and drawn other of the 
Latin-American nations into the maelstrom, is commemorated by a 
statue of Christ, the Redeemer, standing in benediction on the 
highway that crosses the Andes at a height of 14,000 feet and makes 
the two republic neighbors as well as friends. The multitudes who 
will assemble from all quarters of the globe to celebrate the opening 
of the Panama Canal should not look into the mouths of cannon 
frowning from fortifications along the waterway that will unite the 
Atlantic and Pacific, as if this union of the two oceans, which has 
been a dream of the ages, were not another earnest of the eventual 
reign of peace but a menace of war. 

What has occurred to change the policy of the Government of the 
United States and the ideas and convictions of some of its most 
eminent men? In connection with the letter read by Mr. Hobson 
during the fortifications debate on the floor of the House, last Feb- 
ruary, from Admiral Dewey, in which, as reported, he declared 
that he was strongly in favor of fortifications, it may be interesting 
to reprint an " interview " with the gallant admiral, authenticated 
by himself in a letter of his to the late Senator Morgan, under date 
of February 27, 1900, expressing the opposite view: 

Regarding the contention that the United States should not build the 
Mcaraguan Canal without erecting expensive fortifications, Admiral 
Dewey to-day said : 

is Moore's International Law Digest, Vol. II, pp. 19-22. See also Studies in 
International Law, by Thomas Erskine Holland, D. C. L., etc., etc., pp. 272 et seq. 
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" Fortifications ? Why, of course not. As I understand it, the canal 
is to be and should be a neutralized commercial pathway between the two 
great oceans. To fortify it would simply result in making it the battle- 
ground in case of war. Fortifications would be enormously expensive and 
ought not to be erected. Our fleets will be a sufficient guarantee of the 
neutrality and safety of the canal in time of war as well as in peace." 19 

But, fortifications or no fortifications, why commence to fortify 
now and commit the United States to all the consequences of this 
military policy when the dire necessity, upon the occurrence of which 
our right " to establish fortifications " is based (as we have defined 
that right ourselves in our treaty with Panama), may never arise? 

If, notwithstanding such examples of neutralization as Switzer- 
land, Belgium, Luxembourg, the Black Sea, the Straits of Magellan 
and the Suez Canal, we have no faith in the honor or common sense 
of nations, and if we are not willing to depend upon the efficiency 
of our navy, we might at least postpone the mounting of the guns on 
the fortifications of the Canal until Admiral Mahan's hypothetical 
Power or the President's " irresponsible force or nation " shows some 
sign of its existence and of its intention to challenge the civilization 
of the age by attacking or interfering with the use of the waterway 
between the two oceans when it shall have been dedicated to the com- 
mon benefit of mankind, and, as required by the treaty, made " free 
and open to the vessels of commerce and of war of all nations observ- 
ing these Rules, on terms of entire equality, so that there shall be no 
discrimination against any such nation, or its citizens or subjects in 
respect of the conditions or charges of traffic or otherwise." This is 
the first of the rules prescribed for itself by the United States in 
Article III of its treaty with Great Britain, reaffirmed in its treaty 
with Panama, " as the basis of the neutralization of such ship canal," 
and, if this rule is observed as it should be, we may reasonably expect 
that the second rule, also prescribed by the United States for itself 
in both treaties, will prove to be a true prophecy, whether regarded 
as an international pact or a unilateral decree : 

The Canal shall never be blockaded, nor shall any right of war be 
exercised nor any act of hostility committed within it. 20 

Crammond Kennedy. 

19 Reports of Senate Committee on Foreign Relations, 1789-1901, Vol. VIII, 
p. 657. See also Senate Document No. 268, 56th Congress, 1st session, p. 22. 
aoMalloy's Treaties, Conventions, etc., Vol. I, p. 783; 32 Stats., Pt. 2, p. 1904. 



